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 JÀ��2����jk2ÁÂ°�PQ J­2®¯°µ¶ Ã,Ä·

¸�P°¤,¤¯¢,#°¦¼ÅÆ,ÇÈ#®¬QÃ,Ä·2ÉÊ�`Ë

2Ì´X�Í ÎÏ#ÐÑÒ QP«¯¨Ó£¯¼Ôu2ÉÊ�`ËGÕ

¿ÖJ</�/×��JØÙÚ8JÛÜ2Ý�Þ/ßàáN âãäåæ

ç��³´¹¦è2,PQéê¹¦�èP °¤§J@Aç2âëì J

íî#Ó¦`Ë§Jïð@Aç,æç,å³´P¡,PQèJ­2®¯°

³´å¹¦2§J`Ë§¹ñ#-./Ò JÓòó ¡è2#Ò QP«

¯ô2ÃÄ2õ¤ö÷ø¨Ó¦®¯°íî#ù­��úû¹¦¨Ó£¯¼

°¦Ã·J­2®¯°�C#ù¤Q J@A#±²�ü´X2µ¶ Jz

Ü#ù¤Q~ý��þ������i2µ¶§¸�¹¦2,�#�!®

¯#¸�¹¦�èP °¤¼zÜ¨ �	2ShRi#ÊPQ âP¡�

���jkå
¿Q¤°¤¼ü�2�
§¢ «¨#°¤�ÏP¡�/<

¨@�PJ­2®¯°�
åShRiP¡ç§J���2-./8�#®

¬Q��¡ª§���,�¤�« Q¤�2÷,¢ «¨#°����

#��å�¿Q¤¦2¨Ó¦�L�¼P¡§¬QJ��2�a§J@A#±²

�EF�³´2µ¶å�êÒ�¦¢,#Ó¦,¹ ÖJù­��JÌ´�

2Ó¦`Ë2�Á2ShRi#º¤Q�æ�f å
¿¦�J!°�,è

­2ShRi2"2Ì´�2Ó¦À��2#�G\$%R&/'2a(Ó

¦¤ ­2æ2ShRi2)Á�#�°·N#º¤Q�æ�f å
¿QJ

­ �2���2-./8�åY§°ø Ö°�°¤¼��§­¯¹¦2

 JGShR*/#J�+2ShRiå,-P.|¹¦-<�å/0¹¦

¢,§¨1¦¢,åj2¹¦¢,åè¬QRi;i��3å
¿¦¢,

¨Ǹ ËXÒ ¡Ì´�2ÁÂ2Ò�°¦µeå4#56¹¦¡"÷ø¨

°�JGShRi7 ShRi2)Á�#�2V!�åjéPJ­ #®

¬QJÌ´�Íåj8¹¦¢,¨N9#`ËXÒ ¡Ì´�å:8¹¦¡

"¨èÓ¦¼Ò�#JShR*/G;<@AçN§J¢ #®¬QJjk

2Ê=,°¦ShRiåµeG;<@AN¹¦¢,�,>1?�� ¦¢

���������������������������������
�L��See, e.g., Hearing on H.R. 5055, supra note 133, at 12 ������iShR*/�
Jeffrey Banks 2 Council of Fashion Designers of America å@qPQ2AB�.�
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,#°¦¨Ó£¯¼­PQJ0126D2E2F#JG�#ÉÊ�HI�

256§�Ê�HI�256,JKP°¤®¯#¹¦¡"J�� JLç

å
¿¦ShRi J#�#®¬Q2»jkÒ ¦M1¨Ó¦,�N¹¦

¨Ó£¯¼O¹¦#J�� JÅÆ01§J`ËXP�°V!�2ÅÆÓ

¦¤ ÇÈ2BCåQRP¡�C#úûPQ¤¦§J­2®¯°BCåS

¦¡"#�����åT¤J��§°ø ÖâU#V!QP«¯-./å

WX§@A¹¦¢,åY!Qæç,ü´XPêø� ¦Z[åGj¹¦

¨Ó£¯¼�

¢  èª£ÄJ�����§9#8¬Q¤¦¢,¨ÓòJ��2�C

§��9�i�/,XPQ¤®¯,°�£¯,\] °¤¼�� 9#J

@A#±²�³´2µ¶§¸�¹¦¡"#^O°J̀ ËXP�°V!�2

ZÂåj8¹¦¡"#J�����;<¢ #_`¹¦�#aéPQ¤¦

2¨Ó¦¼b4°Õ,PQ Jcide�f2&/Þ/JÕ¿Ö ���
�

��
���� % �����  Jg¤öJ�+2`aåÆË2qû2h¿¦îi#j
òkP2��/i¨lm¹¦,¤¯n�#o¬Q1¡§J­  4#<�

/�<�ip�2qråsâ¹¦¡"÷ø¨ °�Jù­��®òtO°

��,PQ J-./å¹¦ç§Jjk2Ê=,°¬Q¤°¤uv�`Ë

2è¬,è�P¤-./åJjk2Ê=,°¬Q¤¦`a2`afåwx

�y#e¦¢,åG�#z)¹¦¡"¨Ó¦¼¢2{5��2�����

2Ô|2BC J��§ShRi2#�2"¨J����,PQjk2Ê

=,°¦è22V!�P�jéP°¤,¤¯5¨Ó¦¼÷��¢­J��

2ÉÊ�`Ë2ë�§}uvXP¡ÁÂå,¬¡2¨ÓòJ##J`a�L�

,¤¯}uvXP¡ÁÂ J~��# 2�§��¨Ó¦,¤¯giåH

¹¦2¨Ó¦¼¢2®¯#J}�#�Í°-./01§�~P¡¢, J

�����#,¬Q�¸¨èÓò��i<¨èÓ¦,¤¯¢,§��¬

¡2÷§J�� ôç#2»��P§ª¨Ó¦¼�����#®¦��å

���������������������������������
�L��See Hemphill & Suk, supra note 38, at 1177-78G�:����/��i�#º¤Q�
!Q¤¦¼id. at 1178�. But see Kate Betts, Fashion: The Height of Luxury, TIME, Apr. 23, 
2006, http://www.time.com/time/magazine/article/0,9171,1186563,00.htmlG�@Aç J
:�¨ °�ÆË2ShRi,Ëv¨áàidå�Ì¹¦¢,§¨1¦�¢,åô

�,P¡p���3���2:�åT�°¤��#º¤Q��PQ¤¦�.�
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 o�år¹`Ë,PQ2��å ¡¹®¯¡"J�º�����#ÊP

Q &'()�2��å ¡¹®¯¡"¢¦å¿°�°¬¡2¨Ó¦¼

��2-./01§JÕ¿Öè¬,è�P¤£R¤¥id2ÇÈËåÆ-

¨1¦��¢­J>?�@A2µ¶¨ J£R¤¥id2áàid%J­

2®¯°áàidå�!01åè¬QÇÈ¹¦¢,åYñ¢,#¦5å

§�®¯#°¬¡2¨Ó¦¼�

�����2&'()�¨û ©�°�G°Â©¨~ Q¤¦¼ªè«

�¹M1 JÇÈY)�¨ÓòJ­  ¬­¨##®P��L�JzÜ¨è«

¹«¹®P�°¬Qùò�LLJ��2¯°iJ±²;<³\´µå~@2 
�������
���

�����
��
����� #¶¿¡2¨Ó¦¼����#±²�·¸,¹
8º»2µBèJÆË2�æ�å:8¹¦2#�©º�L�¼��2Ü¼2`

aµ¶ J<�/�<�ip��Lx;<`a2.|�7 �½¾562¡"

���������������������������������
�L��See, e.g., Corrigendum to Council Directive 2004/48, 2004 O.J. (L 195) 16 (EC); Coun-
cil Regulation 1383/2003, 2003 O.J. (L 196) 7 (EC).�
�LL�See, e.g., Prioritizing Resources and Organization for Intellectual Property Act of 2008, 
Pub. L. No. 110-403, 122 Stat. 4256 (codified as amended in scattered sections of 15, 17, 
and 18 U.S.C.); see also Margot Kaminski, Recent Development, The Origins and Poten-
tial Impact of the Anti-Counterfeiting Trade Agreement (ACTA), 34 YALE J. INT’L L. 247 
(2009)�� ��  2v\¿#º¤Q�!Q¤¦�.�
�L��See, for example, Case C-59/08, Copad SA v. Christian Dior Couture SA (Apr. 23, 
2009), http://curia.europa.eu/jcms/jcms/j_6��ÀCase no�Á�¨�C-59/08�,»ÍPJ
�Search�åÂÃ�Ä�¬­Å�¯°i JÆÇË2U½È�2É½¾å()¹¦àR
;i<ÊË2vÌ2�Í8 JÆ-ç§JÉ½¾#®¬Q�`Ë#ÆÇË2T/à

å«,��¦ÎÍ,Ô72R&/'åÏÐ¹¦�¢,å2�¨1¦2¨Ó ÖJ`

afwxåÑÒ¹¦,°ÓP¡¼Id. at Ruling 1; see also Case C-337/95, Parfums 
Christian Dior SA v. Evora BV, 1997 E.C.R. I-6013, I-6033 �Jacobs �ÔÕ2Öh�G�`
afç JÉ½¾ç§×Ø2¡"#`afç2`aåTI¹¦¢,#ÊPJ­2×

Ø§ïð`a,­2`afç2EÙådP�ÏÐ¹¦®¯°îÚ# J�Ûå�M

¦¢,§¨1¦¼ÜÝ2®¯°ÆÇË2îÚ# J­2®¯°ÏÐ Jïð`Ë2

ÆÇ°R&/'åÏÐ¹¦¨Ó£¯Þß�.�
�Lx�See Jeffrey L. Harrison, Essay, Trademark Law and Status Signaling: Tattoos for the 
Privileged, 59 FLA. L. REV. 195 (2007); cf. Benton Announcements, Inc. v. FTC, 130 F.2d 
�
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2�TI�LC#º¤Q�æ�f å
¿¦2#�°òát¨Ó¦ÔnJ��

2#�µ¶ JA�2HI�,PQ�âÒ ¡è2§�vI�Ê�,¤¯

®òÉÊ�¨Ó¦¢,§�G°îÚ¨èJ­2®¯°A�##�åã
¹

¦¢,åä�°¤�L�¼ªL#J��2�á����/fjk� J;þá

���2W��LàåÇÈP¹å¦¢,åY)¹¦è2,PQ¥�¹¦2§

ªèæç¨ÓòJ;þá���2W� ­ �è©�°ÇÈéê2ëì#

°¦P��§Ó¦¼Õ¿Öh¡�2­¬�òÒÄ���JÙ2­¬�òÒÄ���J

�������������������������������������������������������������������

254, 255 (2d Cir. 1942) (per curiam)G�í»ç§<î�á¨Ó¦¢,å�ï2¨Ó ÖJ
�§í»çå<î�á¨¤� ¦®¯jkPQ� ¦Þß�.�
�LC�See, e.g., Boston Prof’l Hockey Ass’n v. Dallas Cap & Emblem Mfg., Inc., 510 F.2d 
1004 (5th Cir. 1975); see also Univ. of Ga. Athletic Ass’n v. Laite, 756 F.2d 1535 (11th Cir. 
1985); Arsenal Football Club Plc v. Reed, [2003] EWCA (Civ) 696 (Eng.); Stacey L. Dogan 
& Mark A. Lemley, The Merchandising Right: Fragile Theory or Fait Accompli?, 54 
EMORY L.J. 461 (2005); Jane C. Ginsburg, Exploiting the Artist’s Commercial Identity: The 
Merchandizing of Art Images, 19 COLUM.-VLA J.L. & ARTS 1 (1994-1995).�
�L��See, e.g., Long-Sleeved Garment with Wristwatch Accommodations, U.S. Patent No.�
7,380,287 (filed July 1, 2005); Watch Cuff, U.S. Patent No. 7,120,936 (filed June 17, 2004).�
�Là�See, e.g., Matthews v. Wozencraft, 15 F.3d 432, 437-38 (5th Cir. 1994)G�Ó¦ç2ðñ
åjk¹¦¢,¨Xò�#óôZÂåe�°ø ÖJ­2ðñ J­2 I2BC

õö§÷:#°¦«¨`ø�# IÒ QP«¯Þß�; see also LANDES & POSNER, 
supra note 71, at 224G�p�/�2R&/'2�æ�§�� J� ,PQ­2ùú
§Ó¬¡¢,¨J@Aç¡¦ûü#ùø¦ý�JR&/'2þ�J7 l2���

,º°§¬¡2¨Ó ÖJHI��è§�ª�ï¨Ó£¯Þ¤y J­2R&/'

 õö2°¤è2,°¦�èP °¤Þß�. But see Stacey L. Dogan & Mark A. Lemley, 
What the Right of Publicity Can Learn from Trademark Law, 58 STAN. L. REV. 1161, 1185 
(2006)G�;þá���2R&/'§ùú¹¦¢, J­2R&/'#�2��+	
å×
¦#¹åyJR&/'å IP�P»¡¤,�¿¦ç#,¬Q®ò IP�

°è2,¹¦÷ø¨Ó¦Þß�; Mark P. McKenna, The Right of Publicity and Autonomous 
Self-Definition, 67 U. PITT. L. REV. 225, 269 (2005)G��RSi����2TI§ú¿¦
¢, J
�æ2ç#®¦�RSi����2 Iå�
¦�ø¨ °�J«¡J

up�Ö�#ù¤Q­2��åT¤ ¡¹è2¨è°¤Þß�.�
����See, e.g., Allen v. Nat’l Video, Inc., 610 F. Supp. 612 (S.D.N.Y. 1985) �Woody Allen 2
­¬�òÒÄ�; Onassis v. Christian Dior-N.Y., Inc., 472 N.Y.S.2d 254 (Sup. Ct. 1984)�
�Jacqueline Kennedy Onassis 2­¬�òÒÄ���



�� � ¥ 

���� �������	
�� 
������������

�����XÁ���J­PQÔ|m=�°è2,PQJ;þá���2R&

/'¨Á²�� ¡��â2J��&ò	#®¦:p��§Ó¦���¼�

�����§J&'()*+å*u¹¦¡"#· Ã· IÒ Q¤¦

2� %%��ò#�¤§Jb(2�4¨Ó¦,¢£2J�º2��#\

�¹¦����jk2n�#��¹¦,®ò���#°¦¼­2Ôº V

WX��2jk¨ÓòJ�#Ü¼��våH¹¦è2¨Ó¬QJè¯Ôº

 lmånj¹¦¡"2jk¨ÓòJ�#Ü���våH¹¦è2¨Ó¦¼

¢ ��º2n� J¤y è-./012EF�r�å��¹¦¢,å

��PQùòJ­2�� Ò2¡"#ôç `ËXÒ ¡Ì´�2ÁÂÔ

!åJVWXå>1"¢¹-./8���jk¹¦¢,å��PJLç 

##`ËXÒ ¡op�[#$�lm�2ÁÂåJlm¨Ó¦¢,��A

V¹¦�T/à�åïPÖï®¯°JVWXå>1"¢¹-./8�2Á

Â��jk¹¦¢,å��PQ¤¦¼lmånj¹¦¡"2jk Jbv

�# JVWX��2jk§J®ò%èXP¡ÁÂ¨Ó¦¼P�PJ«y

¢ �2����jk2n�#\¹¦Û�#&'å
¿¦¡"Jb(¨ J

&'()������§VWXY)�;<lmnj�,PQ¸�¹¦î

Ú# Ê©¹¦¢,,°¦J6D�°�����2RST:U/åmG#

r¹2#â¤#�©ºJ�º2de#º¤Q�¿¦¢,��("¦¼�

�

�������������

�

|}�°J6D�°����� J-./2RST:U/,è¤¯M1

�������������������������������������������������������������������
����See Waits v. Frito-Lay, Inc., 978 F.2d 1093 (9th Cir. 1992) �Tom Waits 2Ù2­¬�
òÒÄ�; Midler v. Ford Motor Co., 849 F.2d 460 (9th Cir. 1988) �Bette Midler 2Ù2­
¬�òÒÄ�.�
����See, e.g., Landham v. Lewis Galoob Toys, Inc., 227 F.3d 619, 621 (6th Cir. 2000)��)*
9þS�/2+,2�Billy, the Native American Tracker�,¤¯�-#±²¤¡�ß
��i��U���.�
����See Wendt v. Host Int’l, Inc., 125 F.3d 806 (9th Cir. 1997); see also White v. Samsung 
Elecs. Am., Inc., 971 F.2d 1395 (9th Cir. 1992); Young v. Greneker Studios, Inc., 26 
N.Y.S.2d 357, 358 (Sup. Ct. 1941)��.Ø#`�¡/�0i J�¨¤¯,¢£2�ð
ñ7 1l�#ðï¹¦2°ÓP¡�.�

�����,&'()*+��������

�������	
�� 
������������ ����

è2#3�PJ-./8�,6Då��°è2,»°PQ¤¦¼¢2RS

T:U/#® ÖJ-./8� G­2Ê=§45¨Ó£¯,�ê6¨Ó

£¯,NµB¹M1¨ °�JµB¹¦¢,¨�7 ®òë�27 8v

°-./8�#º°§¦îÚJÓ¦¤ 9:jkI2µË#úû¹¦"¨J

�7 ®ò!°¤7 v2;¤-./8�å/<¹¦¢,#º°§¦î

Ú2»µB¹M1¨Ó¦,¤¯¢,#°¦¼-./2RST:U/ J=

>�#~@�°n?å,òJ@ABê2�¿n,CYPQJ®òë�2-

./§éý¹¦¢,§J®òë�2q~§éý¹¦¢,,�©#J�#�

«P¤,¹¦�¿nå,¦¼¢2®¯°�¿nå¹¦2 J��,eu 

ûCu,PQ2�våHPJT¤ ¡Ò ¦¢,è°ø Ö@A§>Ú¹

¦¢,è°¤,¤¯¢,åô�#¹¦��¨Ó¦¼¢ #\�PQJ-.

/2RST:U/ J��,eu �Ê�HI�P�è¡�Ò°¤,¤¯

¢,åô�#PQ¤¦¼�� P¡§¬QJ,eç§,euå,e¹¦R

i;i��3åjº¡"#JGDØ§­2-./åè¬QPQ.Ø2-.

/#@E¹¦¢,åYñM�Njk2Ê=,°¦,eu2���2-./

8�åY)¹¦2¨ÓòJ,eu#º¤Q2DØ7 .Ø28ê#���

�yÐ°� °¤««¨Ó¦,�¿� ¦J,eu­ �è2HI�åj

º¡"#-./8�åY)¹¦2¨ °¤��L¼������
 !�""�����#�����


$�������� �FQ¡HE°�G#q Q¤¦®¯#���J-./2RST:
U/¨ J��,euåJuv�°%~X2v,U2r�åHøyJEF

,2�I#®¬QèJKP°¤,eu¨Ó¦,PQ�{�°JÃL4M°

BN¨q~PQ¤¦¼�

Ò�#¤¿ÖJ-./2RST:U/ J��OP�, ¤¿°¤RS

T:U/¨Ó¬QJ#$�"�åQRPJ-./8�, ÊS#Ó¦è2

���������������������������������
��L�See, e.g., Mark A. Lemley, Property, Intellectual Property, and Free Riding, 83 TEX. L. 
REV. 1031, 1055 (2005).�
����Letter from Thomas Jefferson to Isaac McPherson (Aug. 13, 1813), in 13 THE WRIT-

INGS OF THOMAS JEFFERSON 326, 334 (Andrew A. Lipscomb & Albert Ellery Bergh eds., 
1905)G�T���RS�åU¡ç JT2�ÌåÐ�ÒyPQ���ÌåU¦¼­
  JT2VWX¨��2VWXåYP¡ç§JT2Zòå[�¹¦¢,°���

��òåU¦§\,�¨Ó¦Þß�.�
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,PQu�Ò ¦®¯°è2GÕ¿ÖJlm¨bu2.eËNJÓ¦¤ 

­¯¨°�,è-./8�å]�¹¦è2GÕ¿ÖJ^�JÓ¦¤ ®ò

Ô!�# _�N#ÊPQ`a�¨Ó¦¼¢2®¯#OP�¨ °¤¢,

 J6D�°�����2#$2"#ªè�G#q Q¤¦¼�6Då5

6¹¦¡"��x�#b§Ò ¡����� Jcd��Jef,Ó�J¹°

�ª|}��2�6D�2Ó¦��C�Îù°¶X##få
¿Q¤¦¼"�

,\�ò2Ó¦+	#º¤Q¤¿ÖJ�����¨ J~��# ­2®

¯°"�§~ýÓ¦è2°2�J­PQ­¯¨Ó¦,PQ­ §gd2�

�f2±h,°ò¯¦2�åiu¹¦¢,#\j§kø� Q¤¦¼"�

§lmJ¹°�ª#$I#éýP¡2¨Ó ÖJ­2®¯°��f V!

°¤¼����� J#$§n�¦,¢£��(«¦¼�!�J6D�°

�����¨ Jlm°.eË#ÊPQoÖåp�yJæ2è2,�©#

­ å�-./�,qr¼zÜ2def� Jæ,�!®¯#�Á2�d

eu�G7 ShRiN,­ §suÒ Q¤¦,¢£2HÁ2�-./�

G7 %~N,å³´¹¦¼�.eË�2¢, t#P°¤¼u#°v*¨

Ó¬QJ*w§Ô¶P�x�°�¬¡è2¨Ò¿J*w2j#éýP«¡

 éýPQ¤¡deu�2Ó¦eË2G¡÷ÔºP�°¤è2¨ Ó¦

§N�-./�¨Ó¦���¼¢2deu2jkyö§lå ÖJ�����

 Jcd��Jæ2jkÒ °¤��,eu,�©#ïðdeu§�z°

-./2Ê=,Ò ¦M1è2,PQ¤¦¼¢25¨ J¤�°¦deu

èÕ)¨ °¤¼6D�°�����2{kç2�¿n��¹ ÖJde

uåÒ�#-./¹¦¢,§J­2deu2èºu��2T/àåÐ°¯

¢,¨ïðdeuåx¹¦2¨ °¤�,¤¯|^ J}°¦q~å%¡

���������������������������������
��x�U.S. CONST. art. I, §8, cl. 8.�
��C�35 U.S.C.§103 (2006).�
����See 17 U.S.C. § 101G�~-./�,¤¯\B Jþ-/d�2Ã�JeË§ª�
#suÒ ¡uèåè�ïß�; cf. WALTER BENJAMIN, The Work of Art in the Age of 
Mechanical Reproduction, in ILLUMINATIONS 217, 224 (Hannah Arendt ed., Harry Zohn 
trans., Schocken Books 1968) (1955)G�¢ «¨#°¤Ã·#J�1eË2ÅÆu J
ÅÆ§P�,°¦®¯#e� ¦¢,,°¦¼1l2��åÕ#,¬Qh¦,J­

¢��¤��¨è1lå9�i�¨1¦¼~lm2�9�i�å¡"¦Ö� °¤¼��

(citation omitted)�.�
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� °�GzÜ2jS�°��wN, J
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,°¦l¢¨Ó¦¼Ô!�#¤¯°�ÖJÅÆ01 

|}�°¨©��ÅÆ2Ê=å>1�¹,¤¯¢,�èP °¤¼ë�2ÅÆ

åe¦¢,#®¬QJÅì2-./§J¡÷ÔºP�°¤éý#,¬Q��¦

���������������������������������
��à�See, e.g., Antoine Hennion & Bruno Latour, How To Make Mistakes on So Many Things 
at Once-and Become Famous for It, in MAPPING BENJAMIN: THE WORK OF ART IN THE 
DIGITAL AGE 91 (Hans Ulrich Gumbrecht & Michael Marrinan eds., 2003).�
�x��BENJAMIN, supra note 158, at 217.�
�x��539 U.S. 23 (2003).�
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e¸�£R*���åã
¹¦2¨Ó¦�x�¼�

� ����
� °�2 )����� �Ì#ùø¦Öh J¤»!�è���)*�xx#Ê

���������������������������������
�x��BENJAMIN, supra note 158, at 221.�
�x��See id.G�¥î2lm� J¥î2�v�°éêyö��J­2¥î§�¹PQ
1¡#$å2�¹¦è2#º¦«¨Jï���| ¨1¦¢,2"¨èªètO°

��¨Ó¦Þß�.�
�xL�Id.�
�x��See id. at 224. 
�xx�See Dastar, 539 U.S. at 25-27. Dastar �Ì2±h,°¦�� �2,ùò¨Ó¦¼
�àC�y@#JFox E JDwight D. Eisenhower â}¨2�E2d4#±²¤¡�þ»
|¼2d0�&i��/��/�¨Ó¦ Crusade in Europe 2defå½f¹¦2
å�òJ­2� ­2�þ»|¼��/� �á��ßd&Ri#¾¿¹¦è2,

°¬¡¼Id. at 26.��àà�y#JDastar E JWorld War II Campaigns in Europe ,4P¡
»ST��/�å½¾P("¡§J­   Fox E§�ºQµeP¡��/�#S"
Q�`P¡À¿¨Ó¬QJ�v�# ÁÂ,¤¯M1è2¨Ó¬¡#è����yJ

Fox E2ßþ'��å» °�¬¡¼Id. at 26-27.�ªÆ¯§ÃpP¡�Ä.Å#ù¤
QJFox E  Dastar E§��e/<[���if[T��J¹°�ª Dastar E§�
�
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� §Ó
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�2Öh§J­2®¯°â1°¶X§9#"¢¬¡è2,�¿Q¤¦5¨

Ó¦¼)����� �Ì#ù¤Q J����
� °� JDØ¨Ó¦ )����� E§�á
��ßd&Ri#Ó¦ 	�, E2eË2ÈÉÊå�+2deu,PQµe
P½¾P¡�J�e/<[���if[T� 8¬Q¤°�¬¡2÷,°

ÓP¡¼­2®¯#�u¹¦�J����
� °� J�¹ËIJ@Aç J�
�§@A¹¦HÁu¡¦-./#%~XÒ ¡�Á2,eu2�i#º

¤QÓ«ò\jåè¡°¤è2÷,�NP¡¼�

�

áàidÆËåí»¹¦@Aç JáàidE,°¬Q¤¦FE§ïðÆËå

AÌP¡ç¨Ó¦,¤¯¢,%JïðÆËåShRiP¡ç¨Ó¦,¤¯¢,

åïÍ#ÎÏ¹¦�ø¨ °¤PJÔ!�# J­¯¨Ó¦�Ð�#º¤Qè

\j§°¤2¨Ó¦¼àic��2\BåJíÑç#Y�r�å;LÒ°¤�

Á#º¤Qè*µ2Ê=,PQP«¯®¯# sN¶W¹M1¨°¤�xC¼�

�

����
� °� JV¥% )����� �Ì2»ST��/�2®¯°�-����
/��i2¡"2ÆË�#ù¤Q J@Aç§J�ï� �J
§�uv�

`ËåY!Q| Ò ¦-i�i�2µeç�°2�#º¤Q\jåèº

÷£¯,¤¯¢, �"Q¤¦�x�¼P�PJ����
� °� J�-����/
��i2¡"2ÆË##´2jkå
¿¦¢,�xà� JÒb�¨,ª�°

.Ë,PQ2J�¤¬¡Ädefjkyö§�Ó¹ ÖÅÆf;<deç

å#u�y#ÅÆ¹¦f �C�� ö�¤°��ûü#¾¿¹¦�C��J,¤

�������������������������������������������������������������������

�#  Fox E§µeP¡ÆË#º¤QJ�+§µeP¡è2,PQ½¾PQ¤¡,
2�Nå8¬¡¼Id. at 27 (internal quotation marks omitted).�
�xC�Id. at 32-33.�
�x��Id. at 33.�
�xà�Id.�
�C��Id.�
�C��Id. �Sears, Roebuck & Co. v. Stiffel Co., 376 U.S. 225, 230 (1964) å>I� (internal 
quotation marks omitted).�



�� � ¥ 

��x� �������	
�� 
������������

¯¢,,ÔÕÖI¹¦,��²ø¡¼Ò�#J�àic��L��s�v2~�

iG��
(
�N�,¤¯\B#±²1Jdef¨jkÒ °¤è2#º¤Qd

eçå#u¹¦¢,åO¡¹ ÖJtâ°�ÔI234å>1"¢¹¢,

#°¦�,�MJ­  ��iG��
(
�N�,¤¯\Bå�Á2ShRi%

-����/��i2¡"2-i�i�#B;¹¦è2,PQ¶W¹¦

,J�~�iG��
(
�N�,¤¯\B �ÌP�°BC§°¤���¨Ó¦,

P¡�C�¼����
�
°� J������
!���� 2)*åÕ#�PJ×�ØE§�¿¹¦
��iG��
(
�N�2¶W#®¦°�ÖJ�)*2»STÊ¨ J�iG��
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�0� è
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�
°� J�àic��§*R

�Û2�Ü;<­2Æ72¹MQåÝÞ¹¦®¯°¢,å¡"Q¤¦,

 �� °¤�CL�,��²ø¡¼�

)����� �Ì J®ß°JOà#ê�Ò °¤��9�i�/2�C2O
�J¹°�ªá<��øX¦@2¡"#ªfXÒ ¡�`Ë������

��C��2O�åây¹¦è2¨Ó¦¼)����� �Ì JeË;<­2-./
2HI� bdã�¬Q¤¦�Ê�°è2¨Ó¦,[rPQ¤¦¼­2H

I� J­2µeå�òä�Z[J«PQ%­2@Aå�òä�Z[#å

æÒ °¤2¨Ó¦¼-./8�2^O� J#$%lm�#\¹¦¤�

°¦|^#è,ª¹¦2¨Ó¦¼¤�°¦,1èJlm�·¯� �S�

# ���°¤è2¨Ó¦¼#$# ��ÌP�°BC§°¤�Cx�2¨Ó

¦¼�*R�Û2�Ü�§·¢°2�,¤¯¢, J@Aç ù£�J�

2\j2Ó¦,¢£¨è°¤¼Û§7 QÒ¿¤ Ö®¤2¨Ó¦¼�

���������������������������������
�C��Id. at 35. Fox E JDastar E§J»ST��/�2bï2��i�§ Fox E¨Ó
¦¢,åmP�qrP°�¬¡¢,#®òJàic��L��s����v2*u#�¯P

¡,�NP¡¼See id. at 31.�
�C��Id.�
�CL�Id. at 35-36.�
�C��ÉTIENNE BALIBAR, THE PHILOSOPHY OF MARX 56 (Chris Turner trans., Verso Books 
1995) (1993).�
�Cx�Cf. MAX HORKHEIMER & THEODOR W. ADORNO, DIALEKTIK DER AUFKLÄRUNG 244 
(1988)G�%~X2¹MQ çè¨Ó¦¼��Alle Verdinglichung ist ein VergessenåÀ�
P¡è2��.�
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'()� J]þ�#¤¿Ö�º2()�Á��Òò©¬QùòJ­2Ô

º f¡°782()¨ÓòJè¯Ôº 9é278å���¨TI¹¦

¢,2()¨Ó¦¼¢2()�Á2 � |�2�R92~@Ê#º¤QJT
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 Ã,Ä·¤°¤¼¢2]^§p¶P#�¤2 J­ §bv�#���

Ó¦¤ ���]^,¤¯®òJ�M��]^¨Ó¦��¨ÓòJ���

p¶§��°�RSi����2G©, Ó«ò\�¬Qù�yJïP£

p¶§��, ¤¿°¤Ì´�2G©,\�¦è2÷��¨Ó¦¼¢2]

^§tO°2 J«¹«¹ë�2�����§VWXY)�,PQ2�v
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Ó¬QJ`a�§J	¥I2�Ì2±b�°AV�,PQ��å~Pºº

Ó¦,¤¯¢, J��M1¢,¨ °¤ y¨Ó¦¼b�¨L�¹¦,

ùòJT «yVWX,¤¯~=åu�¹¦¢,å�»J­2�#���

��2©�°¨©§VWXY)�,PQ2��å ¡¹®¯#·2®¯

���������������������������������
�CC�HUNT, supra note 2, at 120 (quoting HUMPHREY DYSON, A BOOKE CONTAYNING ALL 
SUCH PROCLAMATIONS AS WERE PUBLISHED DURING THE REIGN OF THE LATE QUEEN 
ELIZABETH No. 168 (1618)) (internal quotation marks omitted).�
�C� �SAMUEL PEPYS, THE DIARY OF SAMUEL PEPYS 427 (Macmillan & Co. 1905) 
(1825)(footnote omitted).�
�Cà�1621 Scot. Parl. Acts 25 § 13, available at http://www.rps.ac.uk/mss/1621/6/37G�~ý
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�%,Ö#è����yJ­2B"2Óòó ¡\B2"## �Ä¨P
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����Frank I. Schechter, The Rational Basis of Trademark Protection, 40 HARV. L. REV. 813, 
821-24 (1927).�
����See, e.g., Moseley v. V Secret Catalogue, Inc., 537 U.S. 418, 429 (2003) (citing 
Schechter, supra note 180); Case C-252/07, Intel Corp. v. CPM U.K. Ltd. (June 26, 2008), 
http://curia.europa.eu/jcms/jcms/j_6G��Ì|M�2Á�¨�C-252/07�,»ÍPJ
�Search�åÂÃ�, at ¶10 �Sharpston �ÔÕ2Öh���Schechter 2VWXp�#B;P
Q¤¦�; Case C-408/01, Adidas-Salomon AG v. Fitnessworld Trading Ltd., 2003 E.C.R. 
I-12537, I-12548 �Jacobs �ÔÕ2Öh� (same); see also TONY MARTINO, TRADEMARK 
DILUTION 16 (1996)��Schechter 2�\å� � $è2�Äå>1"¢P¡�\�,q
~P¡�.�
����Schechter, supra note 180, at 821-22.�
����Mattel, Inc. v. MCA Records, Inc., 296 F.3d 894, 903 (9th Cir. 2002).�
��L�Schechter, supra note 180, at 825.�
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./¹¦¢, J­ §@Aç#�i#º¤Q2ý�åV!Ò�¦�Ð�

#����y(!� ¦M1¨Ó¦,P¡��x¼¢2®¯#�%¹¦#Ó¡

òJ���������  J`a2èºB)2Ö�%`a��ÆÇË­2æ2è2
§�ÌÒ ¦¢,#º¤Q I °�¬¡¼��������� §%èÕ,PQÓ

¡VWXÒ ¡`a2ë� J,QèÆÇáàid, ¤¿°¤®¯°

è2¨Ó¬¡GÕ¿ÖJt¼&'(2áàid¨Ó¦�3���ß��CN¼ïP£

� JVWX��2jk,¤¯2 J�`a2u��%W´�����J­2�}

)��à�J�«Öå>�u���à��å:8¹¦¢,å��PQ°Ò ¦M1¨Ó

òJ· ÷ø�ïð`a§æ2`a#�MQ��#u��§Óò�°¦�à��

�#*!Q°Ò ¦M1¨Ó¦,jòkP�ÝP¡¼���������  J`a
2Áµ�Ì´�2j8#2»\j§Ó¬¡¼°ï°�J���������  Jæ
çèï¦+§º¤Q¤¡®¯#�à�J�}ü´X�à��2#�åH¹¦âUX

Ò ¡\X¨ JÌ´�­2è2§õöJÓ¦¤ �2BN¨¤¿Ö�½

¾Í�àL�åÑÒ¹¦¢,å�ÌPQ¤¡��¨Ó¦¼�

`a2¡"2J­PQ[#@Aç2¡"2JOË¹ Ö�u��2^O

���������������������������������
����Id. at 830 (footnote omitted).�
��x�See id. at 831-32.�
��C�Id. at 830.�
����Id. at 822.�
��à�Id. at 831.�
�à��Id. at 830.�
�à��Id. at 831.�
�à��See, e.g., WARREN I. SUSMAN, CULTURE AS HISTORY: THE TRANSFORMATION OF 
AMERICAN SOCIETY IN THE TWENTIETH CENTURY 271-85 (1973); T.J. Jackson Lears, From 
Salvation to Self-Realization: Advertising and the Therapeutic Roots of the Consumer Cul-
ture, 1880-1930, in THE CULTURE OF CONSUMPTION: CRITICAL ESSAYS IN AMERICAN 
HISTORY, 1880-1980, at 1 (Richard Wightman Fox & T.J. Jackson Lears eds., 1983).�
�à��See STEPHEN CROOK, JAN PAKULSKI & MALCOLM WATERS, POSTMODERNIZATION: 
CHANGE IN ADVANCED SOCIETY 47-48 (1992); see also JONGRYUL CHOI, POSTMODERN 
AMERICAN SOCIOLOGY: A RESPONSE TO THE AESTHETIC CHALLENGE 5-7 (2004).�
�àL�Schechter, supra note 180, at 819.�
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��à��2p�,¤¯M1è2åÁÒ¹¦#Ó¡¬Q2J��������� 2,²2
"¨ó�¢,§¨1°¤è2 J#u2ÁÂ2-./8�#®¬QJ��

,eu­2è2§Ð°� J4#­ å,eP®¯,¤¯,eç2Ri;

i��3§Ð°� ¦÷ø¨ °¤,¤¯¢,å�Ì¹¦¢,¨Ó¬¡¼

I�2,ùòJ����� |}�#��,eu§®¤#>Ú�yJT¤

 ¡Ò ¦è2¨ °¤,2ô�#©¬Q¤¦¼P¡§¬QJ,eç§�

�,euå,e¹¦Ri;i��3åÆ"¦¡"#���2-./8�

åY)¹¦2¨Ó¬QJïð,eu�è2HI�åjk¹¦¡"#­¯¹

¦2¨ °¤¼���������  ¢2®¯°|}�°p�2-¼»§J`a#
\PQ ÓQ «�°¤,�¿¡¼ÓQ «�°¤2 JDØ§���¨

`aåTI¹¦¢,¨J342`a§.ØåG�##u¹¦�ÍåÐ°�

�¦��,¤¯4M°pz#®¦è2¨ °�JDØ§���¨`aåT

I¹¦¢,¨J.Ø2»§TIPJæ2
èTIP°¤,¤¯`a2u�

�åVWX¹¦��¨Ó¦¼¢2Ö�¨J���������  J`a2HI� 
��# Bò2Ó¦è2¨ÓòJ̀ a2TI ��# æç,>ÚPQP

«¯è2¨Ó¦,¤¯¢,#+§º¤¡2¨Ó¦¼¢2¢,å±h,PQJ

���������  J�G`a2� jk2bï2Úp�Ò�� J@E�2Ó¦-.
/8�2Y)�àx,¤¯®òJïP£VWXå.�`a2-./8�2Y)

¨ÓòJ­2pz Jôç§@Açåý�Ò�¦#¹å°¤2#ÊPJL

ç `a2�½¾Í�àC�å�¬¹¦��¨Ó¦,¤¯�°ò��M1��

# P¡2¨Ó¦¼¢ §J��������� 2`a�2/02� ¨Ó¬¡¼�
� `a§æ2����2ÁÂ,�MQ��°#�åH¹¦¢,��¹ 

ÖJ`a�
�k�§J����2VWXå.�®¯°-./8�2tO

�#«�P¡ª�2ç¨Ó¬¡¨Ó£¯¢, 1U2¤�¢,¨Ó¦¼«

¡J̀ a�
�k�§­2®¯#«�P¡2§2¬2�ø��#ù¤Q@

AçkøÆË2âUV�;<â*Ç×Ø§��#×§¬Q¤¬Q¤¦

���������������������������������
�à��Snyder, supra note 35, at 11.�
�àx�Schechter, supra note 180, at 831G�`a2u��2:8÷ø§J̀ ajk2Úp�

Ò�,°¦,¤¯M1,¤¯��2���#B;PQ¤¦�.�
�àC�See id. at 830.�
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�à��y@¨Ó¬¡¨Ó£¯¢,è¯°yø¦�à�¼P�PJ���������  VW
X2"¨è`a2VWX#º¤Q2»"¬QùòJtO¨ Ó¦ø ·èJ

ù­��®òÔ!�°\X�Z[,°¬¡è22�y2�
2Ôºå�

ÚP¡#¹å°¤¼­2\X�Z[#º¤Q JHdJ�����2æ2

¨©#ù¤QÊ3¹¦®¯O4Ò Q1¡¼Ò�#â56#p¶¹¦°�

ÖJVWX Jó�X29:;<år¹è2¨ÓòJ­  78eI2Ô

9#�¤è2¨Ó¦¼��2@A#±²�³´2µ¶ Jó�X29:;

<#®òJ`ËXP�°ü�2ÁÂåìê�#:P�PJÅÆPJ­PQ

;;Ò�¦è2¨ÓòJ~@¨ «Ò#@A#±²�³´2P��­2è

2å<�¹®¯°Ï¶;<op�+	¨è¬Q`ËXP�°ü�2ÁÂ

åó)°è2�,¶¿QP«¯2¨Ó¦¼VWX JBNåò¿ ÖJ-

./8�2RST:U/2EF�\X�r�år¹2¨Ó¦¼P�PJ

���&��
� §�²³�å¶·�,,�¿¡2#ÊPJ���������  JVWX
å*µP°¤¢,§J=ý�#�>å.�è2,PQ,�¿¡2¨ÓòJ

­2®¯°,�¿n ~ý2�����2â��,�©¨Ó¦¼°ï°�

ÖJVWXå.�-./8�§J4#`a÷ø¨°�JdeuGÕ¿ÖJ

V¥J?­uJ�@J)*°·J­2VWXå.�®¯°-./8�§J

¢ �28ºu��2»°�y­ å@Aç#
¿¦�ÍÒ¿èÐ°¯

�èP °¤è2�ààN;<#�2Ê=,°¬¡è2GÕ¿ÖJeRT�ß

î:'/JA��B��JÖC°·J­2VWXå.�®¯°-./8�

§J­2f ç§�8ê�°ü´X�å�N¹¦P��«¨ xÒ°¤#

PQè­ �è2Ì´�åx¹¦�èP °¤è2���N#èxå
¿¦P

��§Ó¦��¨Ó¦¼P�PJ���������  VWXå.�-./8�2

���������������������������������
�à��See generally JACKSON LEARS, FABLES OF ABUNDANCE: A CULTURAL HISTORY OF 
ADVERTISING IN AMERICA 218-34 (1994).�
�àà�See, e.g., Ice Music Ltd. v. Schuler, No. 95 CIV. 4669 (KMW), 1995 WL 498781, at *3 
(S.D.N.Y. Aug. 21, 1995)��DØ28�§�Ice Music E2def2õö2VWX�å
.�,2.Ø2�N#º¤Q�!Q¤¦�(internal quotation marks omitted)�.�
�����ßî:'/FE#,¬Q2�8ê�°ü´X�2tO�#\¹¦Û�#º¤

Q Jsee Ronald J. Mann, Do Patents Facilitate Financing in the Software Industry?, 83 
TEX. L. REV. 961, 974-97 (2005).�
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34Ô!#º¤Q "¬¡¢,§°�J«PQ%­2\X�r�#º¤Q

è"¬¡¢,§°¤2¨J`a�H)2�����2�D#ù¤QJ�2

VWX2]^åE�#@XF0P¡¢, °¤¼ïP£J`a�H)2�

����2�D¨­2]^åÉ¶,ò�¹l¢#Ó¦2¨Ó¦¼�

�

�GH°¢,#JVWXY)�,PQ2

¸�å ¡¹¢,å��§y¡¹¦�����2Ô�DJ¹°�ª`a�

2"¨«Ò#��§�VWXY)��,qr��§J­2,ùò2¸�å

 ¡Ò°¤2¨Ó¦¼­2¡"Jæ2ö��°ÁÂ¨2VWX��2jk

åJ`a�;<­2æ2�D¨A£Ò�¦^O�§V!¡2¨Ó¦���¼¢

2®¯°ÁÂ#º¤Q�!¦ô#JT J«yVWXY)�,PQ2`a

�§­2E2,ùò2I1§¨1°�¬¡¢,#º¤Q�²P¡¤¼�

�y2�2�
�#®òG�Ò ¡,¢£#® Ö���JJKLMKLNMO2¦

@��VWXY)�,PQ2`a� JzÜ#ù¤QJ)Ü#ùø¦,�

©#���P\XPQ¤¡è2¨Ó¬¡¢,§��¬Q¤¦¼¢2®¯#P\

���������������������������������
����Cf. Dev Gangjee, The Polymorphism of Trademark Dilution in India, 17 TRANSNAT’L L. 
& CONTEMP. PROBS. 611, 612 (2008)G�VWX§GRid#ùø¦N���if[T
�å&',PQ <¢¦Z[2"J­ §QR@Så�Q�T#®òwx8�2Ô

ÁÂ,u"� ¦®¯#°¬¡è2,�� ¦Þß�.�
����See Barton Beebe, The Continuing Debacle of U.S. Antidilution Law: Evidence from the 
First Year of Trademark Dilution Revision Act Case Law, 24 SANTA CLARA COMPUTER & 
HIGH TECH. L.J. 449 (2008); see also Clarisa Long, Dilution, 106 COLUM. L. REV. 1029 
(2006)���àà�y�����xy#�øQJVWX#±²�4¡§��Ò ¡ì#�©¬
¡Ð!§Ó¦¢,åAhPQ¤¦�.�
����See, e.g., William Michael Darling, Depreciation in Canadian Trade-Mark Law: A 
Remedy in Search of a Wrong, 21 INTELL. PROP. J. 49, 72 (2007) �Þ*£#ù¤QJf�
dB��2õö2F�åpz,¹¦�u2�Ä.Å#Ê¹¦Å�C2\j§°¤

¢,å�Ú�; Gangjee, supra note 201, at 611������y#UÍåV!Q��JRid2
VWXY)2��vÁ#º¤Q J��åºø¦ç§ù�yJ­2ë� V�ûè

2ö·¬Qù� Q¤¦�¢,å�ÚPQ¤¦�; Kenneth L. Port, Trademark Dilution 
in Japan, 4 NW. J. TECH. & INTELL. PROP. 228, 231 (2006)G�Wb2¯°Õ JVWX,
¤¯]^#bv�#�oå?�Q°¤®¯#�� ¦¼Wb2¯°Õ J��å\

BYòæI¹¦¢,#@S�°®¯¨ÓòJ­2@�òJ`af2sNåµB¹¦

�
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XP¡�°pz,PQ J¢2�D2`ap�#ÊPQJ��2p¶§�

��
w�°XòåY¿¡¢,§Ó
� ¦¼ë�2Ü¨ JzÜè�"J

`aåVWX��jk¹¦��åÀ��2Á¨Ò\XPQùò��LJ¬­�

Úè�©¨Ó¦���¼P�PJVWXY),¤¯�Ä.Å�è J�C"2

¯°i#ù¤QJìê�#ÖZåHøJÃ,Ä·�U#�¤è2,°¬Q

¤¦��x¼¢ # 4M°pz§Ó¦¼�� J�÷# ��������� 2�à�xy

�������������������������������������������������������������������

¢,åÖ�PQæ2n�å�¡PQ¤¦®¯¨Ó¦Þß�.�
��L�See, e.g., 15 U.S.C. § 1125(c) (2006); The Trade Marks Act, 1999, No. 47 § 29(4)(c), 
Current Indian Statutes [C.I.S.], 2000 (India); Trade Marks Act 2002, 2002 Statutes of New 
Zealand [S.N.Z.] No. 49 § 89(1)(d) (N.Z.); Trade Marks Act 194 of 1993 § 34(1)(c) (S. 
Afr.); Trademark Act, Act No. 4210 art. 7 § 1(12) (1990) (S. Kor.); Trademark Act art. §12, 
available at http://www.tipo.gov.tw/enG�Laws & Regulations�2cR�/�ißå¡·
òJ�#�Trademark�2cR�/�ißå¡·òJ­2�#�Trademark Act of 2003�
2L2�English�2cR�/�ißå¡·¦��(Taiwan); Decree-Law No. 556 Pertaining 
to the Protection of Trademarks, as amended by Law No. 4128 of June 27, 1995, art. 9(c) 
(Turkey).�"Ü# «÷��IJVWXY)2�\*u§éýP°¤¼See Luckie 
Hong, China’s Dilution of the Dilution Doctrine, WORLD TRADEMARK REV., April/May 
2009, at 24, 25; Jing “Brad” Luo & Shubha Ghosh, Protection and Enforcement of 
Well-Known Mark Rights in China: History, Theory and Future, 7 NW. J. TECH. & INTELL. 
PROP. 119, 155 (2009).�
����Parliament and Council Directive 2008/95, arts. 4(4)(a), 5(2), 2008 O.J. (L 299) 28, 29 
(EC) [hereinafter Trade Marks Directive].�
��x�See, e.g., Moseley v. V Secret Catalogue, Inc., 537 U.S. 418 (2003)��VWXY)å�
N¹¦.Ø#ÊPJVWX2ù­ §Ó¦¢,®òèïP£VWXP¡,2��2

2�å¡"Q¤¦�; Case C-252/07, Intel Corp. v. CPM U.K. Ltd. (Nov. 27, 2008), 
http://curia.europa.eu/jcms/jcms/j_6G�Case no�2Á� �̈C-252/07�,»ÍPJ�Search�
åÂÃ�, at ¶ 77��¯°i2°Ó���VWXY)å�N¹¦.Ø#ÊPJDØ2`a§
ó[�@Aç2���éê#¶Xå
¿¡¢,7 ¶Xå
¿¦P��§Ó¦¢

,22�å��¹¦¢,åO¡PQ¤¦�; Veuve Clicquot Ponsardin v. Boutiques 
Cliquot Ltée, [2006] 1 Supreme Court Reports [S.C.R.] 824 (Can.)��f�dB��2õö
2F� °¤,°ÓPQ¤¦�; Remo Imports Ltd. v. Jaguar Cars Ltd., [2008] 2 Federal 
Courts Reports [F.C.] 132 (Can.)���ô�; Raymond Ltd. v. Raymond Pharms. Private Ltd., 
(2007) Patents and Trade Marks Cases [P.T.C.] 35 (Bom.) 334 (High Ct. of Bombay, India)�
�VWX °¤,°ÓPQ¤¦�.�
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2�\å��#>I¹¦§J`a�2°Õ%¶¥4¨ JVWX,¤¯]

^§J�,PQ7829:;<2p�#±²�è2���\]-<��2

p�#±²�è2�,¶vP¡2¨Ó¦¼�� U^X2-¼»#VWX

2]^åÓQ "¦¡"#JVWXå¤��¦�L%�P��C�J¹°�ªJ

DØ§.Ø2`a,_`27 ���Ô2`aåTI¹¦¢,#®¬QJ

.Ø2`a,.Ø��,2ú�2�<º1å�L%�¹�,¤¯{5��J

"¦¢,,°¬¡2¨Ó¦¼¢  J_k�ÖJ@Aç#ÊPJïð`a

å.Ø,�<ºø¦ô#�Ô`�¿¦����¢,åO¡¹¦è2,�¿� J

¢ #®¬Q@Aç2�Ìñ-<���à�åú�Ò�JU^åF
¦¢,#

°¦¼P¡§¬QJè,è, Jáàid`Ë��;<­ å@A¹¦ç

��2ü´Xå56¹¦¡"#baÒ ¡��§Jáàid,­2`Ëå

�<ºø¦¢,å56¹¦��,PQp¶Ò ¦è2�,¶¿� ¡2¨

Ó¦���¼¢ #®ò`a2p�w§J`a �Ê�HI�P�
¿yJ`

a ­ §ãÒ ¡`Ë2�iår¹HI2¢, P°¤,¤¯��ß

��iJ¹°�ªJ��������� §^P#�bP®¯,P¡��ß��iå
:8¹¦¢,§P�,°¦2¨Ó¦¼P�PJ� ,PQ JÌ´�%u

��åJÀ��2EF�õöÓ¦è2,PQjkP®¯,�¿¦¨Ó£¯

¯°ÕG«è°���§G�#­¯P®¯,�¿Q¤¦,¤¯¢,§��

���������������������������������
��C�See, e.g., Moseley, 537 U.S. at 425 (internal quotation marks omitted).�
����Richard A. Posner, When Is Parody Fair Use?, 21 J. LEGAL STUD. 67, 75 (1992); see 
also Ty Inc. v. Perryman, 306 F.3d 509, 511 (7th Cir. 2002) (Posner, J.) �\]-<�2.
p#º¤Q�!Q¤¦���

��à�LANDES & POSNER, supra note 71, at 207 (internal quotation marks omitted). L%�
P#®¦VWX#\¹¦®ò¥UÍ2Ó¦¥�¨Ó¦è22J�÷#¯°i#cI

Ò Q¤°¤è2,PQJsee Laura R. Bradford, Emotion, Dilution, and the Trademark 
Consumer, 23 BERKELEY TECH. L.J. 1227 (2008).�
����See, e.g., Louis Vuitton Malletier v. Dooney & Bourke, Inc., 340 F. Supp. 2d 415, 
450-51 (S.D.N.Y. 2004)��DØ28�§.Ø2`a2�Ì´�J�æ�Jõö;<�
«PÒ�(id. at 450)�åÐ!¹¦�·¯�å3¯VWX2�i�/�å�Ã,Ä·t
RP°�¬¡�(id. at 451)¼­2pz,PQJ##J�`a2�«PÒ J`a§J
Louis Vuitton 2cide�få#uPæ,³´¹¦�Í,\�P°¤�¢,åÓ

Q¤¦¼id. at 450-51�.�
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Q de°2¨Ó¦¼GH°¢,#JVWXY)2�Ä.Å,¤¯�Í°

Y�;<­ #®¬Q
¿� ¦ã��°��få�õP®¯,\]-

<�2.på�¡P¡p�w��§J�¿¬Q­2.påf¬QP«¬¡

,¤¯¢,#°¦���¼�

VWXY)2�Ä.Å�è ��¨Ó¦#�®J̄ °i `a�2æ2

��å¯«� IPQVWXY)�§è,è,n¯è2,PQy¡Ò 

Q¤¡Ýg¸�å ¡�¦®¯#P¡¼¢2l¢2"¨J¯°i JVW

X��2jk2±h,°¦EFp�å°ùÒ��G#P¡¼¢2¢, J

¯°i§±b¨Ó¦ý�Y)2�Ä.ÅGDØ2`Ë2l2�i#\¹¦

@Aç2ý�åY)¹¦¢,å��¹è2NåJ@E�åV!Ò�¦-.

/8�®òèïP£VWXåV!Ò�¦®¯°-./8�åY)¹¦è

2�,J©�°n�¨sNPQ¤¦¢,��ªè®�hQ�¦¢,§¨1

¦¼Þ*£2Ó¦âÃ�h#ù¤Q^ú#ÓBÒ ¡®¯#J­2®¯°

�Ì¨ J�bï234 ¾I
2Ð!¨ °��VWXå.�8���

���������������������������������
����Rebecca Tushnet, Gone in Sixty Milliseconds: Trademark Law and Cognitive Science, 
86 TEX. L. REV. 507, 509 (2008). Tushnet  ¢2]^å���°PQ¤¦¼See id. at 
527-46.�
����m=�°2 JDØ§ Oscar 2Vñ2ÇÈËåiËI#½¾¹¦¡"#Æ-P¡
¢,§34,°¬¡ Academy of Motion Picture Arts & Sciences v. Creative House Pro-
motions, Inc., 944 F.2d 1446 (9th Cir. 1991) #ù¤QJ�jK à k/³l�¯°i§J
VWX2�påT¤J���#&'()�°��å ÒP¡§J­2�#�L%�

P�#B;¹¦¢,å<øQ¤¦¢,¨Ó¦¼@�ò#Jon¯°i2VWX§°

¤,¹¦°ÓåÀ¹#Ó¡òJ�jK à k/³l�¯°i  Schechter 2���#
�ò�¦�,¤¯]^ (id. at 1457 (internal quotation marks omitted)) å>IPJÌ´
�2VWX#º¤Q�2,ùòÔ!�å£¤P¡m�Star Award  JnøJ�þ»7J
)*oèJ­2æ­2í»åV�¹¦Ô!ûü2
#¨è IP�°è2¨Ó¦¼

Star Award §p¬q�h¿¡òh�ø0P#h¿¡òJªn�°Hiçå�r¹¦
¢,°�Ö�«� ¡ò¹ ÖJAcademy ��í»¹¦¢,§�P�°JstÒ2
�ip�,PQu§ñP§¦ Oscar i2#v§J<�Ò ¦2¨Ó¦¼Id.�
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¿Q¤¡÷1¡¤¼¢2p� J¡,¿@Aç§J½¾¦#ù¤QJ��

§í»¹¦`Ë2l2�i#º¤Qý�PQ¤°�¬¡,PQèJæ2@

Aç§J½¾2L#Jïð`Ë2�i#º¤Qý�¹¦P��§Ó¦,¹

¦¼ª�2"Ü2°Õ���%èÕår¹,J����(��
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 5�����
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 2 2ÇÈËåí»P¡ç J­2 2l2�
iåèª£Äý�PQ¤°¤¼°ï°�J%è�# ­2 2RiA/�

# ¬1ò,�������G"Ü2dE° 2Æ-øçN2`a§ãÒ Qù

òJS�/�¼2�������2w¨���p¤ö ¨¾� Q¤¦��¨

Ó¦¼P�P°§�J"Ü2¯°i �2,ùò¥�P¡��

�

@Aç§342 åÍ¤Q¤¦öJY8X x2F#y ¡������6+�����

2àù�åh¦¢,§¨1°¤è22JG-���
 2N�º2 - 2t°òÚ¬¡
��/i§I�2ë#Ó¦2å ¬1ò,�Ì¹¦¢,§¨1J¢ #®¬Q

KzçåPQí»ç§í»P¡ÆË2��2áàid#º¤Qö�¬¡�Ì

åèº#º�P"¦¢,,°¦¼¢2®¯°Z[ J�º2 - 2t°òÚ¬
¡��/i2`a2õöåö�¤°�Ð!Ò�JÎ{2�,°¦�v#;r�

å;L¹¢,,°£¯��L¼�

�

"Ü2¯°i2®¯#JzÜ2¯°i���;<�C"2¯°i��x§J¢2®

���������������������������������
����Hermès Canada Inc. v. Park, No. S046494, [2004] B.C.S.C. 1694 ¶ 44 (Dec. 17, 2004) 
(Can.), available at http://www.courts.gov.bc.ca/jdb-txt/sc/04/16/2004bcsc1694.htm.�
��L�Guccio Gucci S.P.A. v. Jiangsu Senda Group Co., (2007) Case 78 of Pu Min San (Zhi) 
Chu Zi, at *6 (People’s Ct. of Shanghai Pudong New Dist., Apr. 7, 2008) (ChinaLawInfo), 
translated by Zhujun Zhang (on file with the Harvard Law School Library); see also Gene 
M. Grossman & Carl Shapiro, Foreign Counterfeiting of Status Goods, 103 Q.J. ECON. 79, 
82 (1988)G�`Ë§@AÒ ¦2åhQJ|�#GP�P}¶2F#NO~åHø
Q¤¦��{ç#º¤Q�!Q¤¦�.�
����See Mark McKenna & Mark A. Lemley, Irrelevant Confusion (Stanford Pub. L. Work-
ing Paper No. 1407793), available at http://ssrn.com/abstract=1407793.�
��x�See Peter O’Byrne & Ben Allgrove, Post-Sale Confusion, 2 J. INTELL. PROP. L. & PRAC. 
315, 316-20 (2007); Peter McAleese, Italy: No More Confusion About Post-Sale Confusion, 
�
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ÏÐÒ ¦2¨Ó Ö­ ÷ø¨�Ä.Å,°ò¯¦,2°ÓåJ«¹«

¹F¹®¯#°¬Q¤¦��C¼|}�°`ap�, ¯Ê#J¯°i ¢¢

¨ �ý�2P��2�<�¨ J=ý�í»ç2»°�yÔ!ûü����

Ó¦¤ æ¨è°¤�{²ç¡¦ûü��àåè�r¹¦�,�N¹¦¼�
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INTA BULL., Dec. 15, 2008, at 9.�
��C�See, e.g., 4 J. THOMAS MCCARTHY, MCCARTHY ON TRADEMARKS AND UNFAIR COMPE-

TITION § 23:7, at 23-39 (4th ed. 2009)G�­2®¯°îÚ#ùø¦ªTIç2Ðx J
@Aç§ÇÈç2p¤ÇÈËåí»¹¦¢,¨JªTIç2ÆË2EÙ,¤¯õö

å�U¹¦,¤¯5#Ó¦¼¡,¿��°í»ç§J��§�U¹¦2 ÇÈË¨

Ó¦,�¬Q¤¡,PQèJ{²ç ý�¹¦÷£¯Þß�, cited in I.P. Lund Trading 
ApS v. Kohler Co., 163 F.3d 27, 44 (1st Cir. 1998); Adidas Am., Inc. v. Payless Shoesource, 
Inc., 529 F. Supp. 2d 1215, 1240 (D. Or. 2007); Beacon Mut. Ins. Co. v. OneBeacon Ins. 
Group, 290 F. Supp. 2d 241, 246 (D.R.I. 2003); Sara Lee Corp. v. Am. Leather Prods., Inc., 
No. 97 C 4158, 1998 WL 433764, at *17 (N.D. Ill. July 29, 1998).�¬­2á<�;/�
<dß��i2Û�#º¤Q Jsee McAleese, supra note 216,�R���¨2½¾L
2ý�2p�#º¤Q�!Q¤¦; O’Byrne & Allgrove, supra note 216; and Noam 
Shemtov, “Trade Mark Use” in Europe: Revisiting Arsenal in the Light of Opel and Picasso, 
2 J. INTELL. PROP. L. & PRAC. 557 (2007).�
����Landscape Forms, Inc. v. Columbia Cascade Co., 113 F.3d 373, 382 (2d Cir. 1997).�
��à�Hermès Int’l v. Lederer de Paris Fifth Ave., Inc., 219 F.3d 104, 109 (2d Cir. 2000). 
����799 F.2d 867 (2d Cir. 1986).�
����Id. at 875-76 (emphasis omitted); see also Frank Brunckhorst Co. v. G. Heileman 
Brewing Co., 875 F. Supp. 966, 985 (E.D.N.Y. 1994) (citing Lois Sportswear, 799 F.2d at 
�
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 2¦a2ÇÈËå½¾¹¦¢,å(!� 
¡§J¯°i J�!�J@Aç§�-���
 2ÆË§Óò1¡ò2è2,
°ò¹åQJïðÆË#�¬Q¤¡EÙ,o�§è %ã�P°¤,¤¯

pz¨JbuåÑ¯Öñå­§ ¦¢,#®ò�JÆ-ç2¾I
#;r

�å;L¹P��§Ó¦¢,å�ÚP¡���¼Ò�#m=�°2 J	�����
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¨Ó¦,�¿� Q¤¦¹MQ2�ê62JV!�#Ê¹¦�°åj8¹

¦^O�#º¤QÔ!�#�M¡¢,¨Ó¦¼¯°i J�	�����
  �æ
�R&/'å,ò�¹¡"#�+2`Ë2Æ-åÖ��#µBPQùò����

�º�ÆËv¨V!°Ju#2ShRi2�ê6åÆ-¹¦¢,¨JÉ*

2Æ¤�°åU¡�,�ÚP¡��x¼̄ °i J®òÔ!�#J�¢2Ü§J

V!¨u#¨��/ß°»i�/'è22�ê62À$,«¨ ¤�°

¤#PQèÀ�è2þ9�Þ¨�"� Q¤¡�J­ � è %��/

ß¨ °¤�,�M¡��C¼G¯ÊÖh J�Ì2ï¦J.Ø§�NP�°

VWXY)2�Ä.Å °�¬¡,¤¯¢,;<ëìÖh§�æç#�

º��G#­2®¯°�Ä.Å§�j�#*uÒ Q¤¦è2,PQ¶W

P¡�,¤¯5å�ÚP¡���¼N�

�������������������������������������������������������������������

876); cf. Levi Strauss & Co. v. Kimbyr Invs. Ltd., [1994] Fleet Street Reports [FSR] 335, 
378-83 (H.C.) (N.Z.)��½¾L2ý�2]^åæIPQJDØ§.ØÆ-2'/i�
2L£á���­2æ2ö_#ãÒ ¡�á#º¤Q2f åwxP¡,�uP

¡�.�
����715 F. Supp. 566 (S.D.N.Y. 1989). 
����Id. at 567; see also Cartier, Inc. v. Deziner Wholesale, L.L.C., No. 98 Civ. 4947 (RLC), 
2000 WL 347171, at *6 (S.D.N.Y. Apr. 3, 2000)G���°JáàidÖÌ2Æ¤@Aç
§Jíî#ù¤Q Cartier 2EåãP¡J®ò�¬¡ÆË2ì§ú�¹¦2åhQ 
Cartier 2E#��å�¯P��§Ó¦Þß�.�
��L�944 F.2d 1235 (6th Cir. 1991).�
����Id. at 1237.�
��x�Id. at 1245 (quoting Ferrari S.P.A. v. McBurnie Coachcraft Inc., 11 U.S.P.Q.2d (BNA) 
1843, 1848 (S.D. Cal. 1989)).�
��C�Id. (quoting McBurnie, 11 U.S.P.Q.2d (BNA) at 1848). 
����Id. at 1251 (Kennedy, J., dissenting).�
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2�à�ß2�:i�f��2�ò�Ëå��°�Æ-¹¦¢,å(!J

­2pz2Ô�,PQJ�ÇÈË§×�éý¹¦¢,¨JHô !°�¬

¡è2§Óòó ¡è2,Ò J¢ #®òbu2õö§vF¹ ÖJb

u2íÑç xÒ ¦P��§Ó¦�,¤¯5åÓ
¡���¼«�¹M1¢

,#J2��������Ì¨ JI�2 ��
�
 ������+��� �Ì#ùø¦,�©#J
V!¨Ó¦¢,#®¦�õåj8Ò ¡áàid J|}�°ÆÇáài

d°¤P<�/�<2Æ¤áàid¨ °�¬¡¼�#J2������� áài
d2Q�à�ß, ��
�
 ������+��� áàid2S��'/i� J,è#J
­2�i;<�^��	+2�åJÃ�¨è°��IçðÇ,PJ­2¢

, mï#�õÒ °¤¢,2ë¤7829:;<2�à#Ý�¹¦è

2¨Ó¬¡¼�

`a�ÌånïP¡¯°i J�<áiÝ/��92ý��,¤¯p�

åcIPJ`a2VWXå.�®¯°-./8�åY)P®¯,P¡¼Õ

¿Ö ���
�""��
�
9
��*
�*
!��'
��*
�"
������L¨ JDØ¨Ó¦ !���
�������
� 
 �)��
���
�(����,¤¯��"2á�9-/iå )��
���
(��� 2��
���������������������������������
��à�Herman Miller, Inc. v. A. Studio S.R.L., No. 1:04-CV-781, 2006 WL 2456218, at *3 
(W.D. Mich. Aug. 22, 2006) (quoting AutoZone, Inc. v. Tandy Corp., 373 F.3d 786, 801 
(6th Cir. 2004)); see also Ill. High Sch. Ass’n v. GTE Vantage Inc., 99 F.3d 244, 247 (7th 
Cir. 1996)G��I2��� �`a��­2Ì´�;<EÙå�¯Ã·#sâ¹¦
P��§Ó¦�¢,å�ÚPQ¤¦�.�
����219 F.3d 104 (2d Cir. 2000).�
����Id. at 108.�
����453 F.3d 351 (6th Cir. 2006).�
����Id. at 358. 
��L�850 F. Supp. 232 (S.D.N.Y. 1994).�
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���� 2�6Ý/»<]µ,PQ�IÒ Q¤¡§J­¢¨� ­2���
2��°��2JXåhFP¡Â¶#�;Oå �®¯#°¬¡®¯¨Ó

¦ß,¤¯¢,èJ\�¹¦�à,PQ�Ú¹¦^O§Ó¬¡,¯°i 

�¿¡2¨Ó¦���¼�������
�  J)��
���
�(��� á�9-/iå�¿�P
¡2 J�)��
���
(��� íÑç2¡»%¯ÙL åÓ¢ø¦¡"¨Ó¦��à�
,�M¡§J¢2��i��R�L�Z� ��#n�¬¡¼¯°i J@A

ç#�i#º¤Q2ý�§V!¡,PJ­2Ò�,PQ J@Aç§J.

Ø§DØ2�:S�/å�¢£�#*¤PJÓ¦¤ æ2À��2Á¨¥

�P¡�,�!¦P��§Ó¦,¤¯¢,¨Ó¬¡�L�¼���
�""��
� �Ì2
¯°i JL%�P#®¦VWX§V!¡,2.Ø2�Nè\¦P¡§J

\]-<�2p�#®¬QVWXY)2�Ä.Å§· Ã·�#©¡°

¤è2,°¬¡2�å~��#r¹®¯°Á¨J�`a2ÆË#u¸��

���������������������������������
����Id. at 237. 
��x�Id. at 236.�
��C�Id. at 237. �
����Id.�
��à�Id.�
�L��See Adam Smith, Chinese Sham Glam: Innocuous Innovation or Mark-Owner Menace?, 
WORLD TRADEMARK REV. DAILY, Feb. 24, 2009����i��R �78%áàid,
l¬k��Ê©¹¦��:S�/ÆË¨Ó¬Q�X§�§%��fçå¨¨ÓP�

¯¡"2è2�¨Ó¦¢,�Rouse & Co.2��-iÝ��i�¨Ó¦ George Chan 
2ABå>IPQ¤¦�;<�eT�G�Ü2�m° �N§Ó¦,¢£#��i

��R§Ó¦���Nokia 2f:/e�áàidjknïS�þß�/2 Lucy Nichols 
2ABå>IPQ¤¦�,¤¯¢,å¥�PQ¤¦�.�
�L��Schieffelin, 850 F. Supp. at 242 (quoting Dallas Cowboys Cheerleaders, Inc. v. Pussycat 
Cinema, Ltd., 604 F.2d 200, 204-05 (2d Cir. 1979)). Schieffelin �Ì2¯°i J�i�
/�2Ê=ç2��©§J.Ø§ Dom Popingnon á�9-/i2�i¨Ó¦,�!J
��©§JDØ§�+ÆËåíî#�¹# .Ø���¥�åU¦^O§Ó¬¡�,

�¿Q¤¡,¤¯�i�/�� å2�,PQÆ��õP¡¼Id. at 247.�
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§Ð!P¡�� °¤,úª#°ÓP¡�L�¼�!®¯°ÆÇË2�:S�

/#º¤Q\¦P¡æ2¯°i¨èJ�©#<áiÝ/��92ý�2�

9:/�åcIPQ¤¦�L�¼�

`a�Ìånï¹¦¯°i J½¾L2ý�Ó¦¤ <áiÝ/��9

2ý�åY)¹¦p��Ò�#a�¹¦÷ø¨°�JVWXå.�®¯°

DØ2-./8�åJÓ¤«¤°Ò�#±²�-¥i:/I2ªIp�%J

¬­¨ ��m° I�LL�2p�#±²¤Qè()¹¦¼¢ �2p� J

\]-<�2�¿nå±h,¹¦¢,§Ã,Ä·°¤,¤¯5#ù¤QJ

¯°i§J&'()*+å�R¹¦,¤¯bv�#*+�°«¬å­¯,

¤¯¢,åªè�G#qPQ¤¦¼¢25#\¹¦zÜ2�y2S"Q@

q�°�Ì J ���� ¦aJ¹°�ª+�2¶X÷ø¨÷i/R§«� 
¦QI¦a#\¹¦è2¨Ó¬¡�L�¼ ���� ¦a2Æ-øç§­2¦a2
®+µ2_`ËåÆ-PQ¤¡>øçå�¿¡�Lx¼!�����
 	���' °� J
`a��LCÓ¦¤ �G������ §�¯2Ê=,P¡_2N@Aç2}���

���������������������������������
�L��Id. at 251 (citing Sally Gee, Inc., v. Myra Hogan, Inc., 699 F.2d 621, 625 (2d Cir. 
1983)).�
�L��See, e.g., Bd. of Supervisors of La. State Univ. v. Smack Apparel Co., 438 F. Supp. 2d 
653, 660 (E.D. La. 2006)��DØ2îù���/`Ë¨Ó¦ö_§wxË¨Ó¦,°Ó
PQ¤¦�; Grey v. Campbell Soup Co., 650 F. Supp. 1166, 1174-75 (C.D. Cal. 1986)�
�Godiva 2��-þ/�2�:S�/,PQ2�Dogiva�,�Cativa�,¤¯���
IKË§wxåÑÒ¹¦è2,°ÓPJ­2pz2Ô�,PQJDØ§­ �2E

°åTI¹¦2# Godiva 2�PåU¡�Ð�#º¤Qûü§}�ý�¹¦P��
§Æ�¬¡¢,åÓ
Q¤¦�; Gucci Shops, Inc. v. R.H. Macy & Co., 446 F. Supp. 838 
(S.D.N.Y. 1977)G�Gucchi Goo�,¤¯`ËE2ùïºe�fåwxË,�uPQ¤
¦�. But see, e.g., Louis Vuitton Malletier S.A. v. Haute Diggity Dog, LLC, 507 F.3d 252, 
268-69 (4th Cir. 2007)G�Chewy Vuitton�,¤¯`ËE2±Iùèª² wxåÑÒ
¹¦è2¨è°�JVWXåV!Ò�Qè¤°¤,°ÓPQ¤¦�.�
�LL�Trade Marks Directive, supra note 205, art. 5(2), at 29.�
�L��Mastercrafters Clock & Radio Co. v. Vacheron & Constantin-Le Coultre Watches, Inc., 
221 F.2d 464, 465 (2d Cir. 1955).�
�Lx�Id. 
�LC�See, e.g., E. Wine Corp. v. Winslow-Warren, Ltd., 137 F.2d 955, 957 (2d Cir. 1943) 
(Frank, J.)��`a�#®¬Qeò�Ò ¦�Ú��°u��;<�>?2³b�2õ
�
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¨´u���°ñ¡;<��#®¬QV!¦­2ñ¡2�x�L��2�k�

ç, µ>¤¿°�¬¡¼#è����yJ°� HF2,ùòÇÈå(

)P¡¼�

�

��2"# J�¶#d¡�X§Ô72`Ë,�¿¦®¯°è2å�¶#£r

¹¦¢,¨EÙåU¦¡"J®òp¤.Ø2¦aåí»¹¦çè¤¦¨Ó£¯

�P¡§¬QJ ���� ¦a2�°åªï¢,¨��� �å�#» ®¯,¹
¦.Ø2Ö�¢­§ªètO¨Ó¦�Là¼�

�

zÜ2¯°i JHdJ��Ã·�ê�°Ô�2�ÌG¹MQÆÇË#\

�¦è2¨Ó¦N#ù¤QJ ���� ¦a2�Ì2pz²ø#c¤JX§`
Ë#ã�¹¦EÙå·U¹¦¢,JÕ¿Ö�bu,�!Á¨�!¸2����

ÆËåJbu2Y�2õßåÆp�y#T¯¢, J½�#¤¬Q�ûó

¨Ó¦,°ÓPQ1¡���¼�

¬­2¯°i¨èJ�!®¯°°ÓåFPQùò���J"¨èª�2*y

�������������������������������������������������������������������

ö#º¤Qa3å¹PQ¤¦�.�
�L��Standard Brands, Inc. v. Smidler, 151 F.2d 34, 41 n.13 (2d Cir. 1945) (Frank, J., concur-
ring); see also id.G�´u��%���2YÚ,¤¬¡è2§J�§§Æ¤¹¦#ó
Ò�P¤Ã·#tO°EF� �¨Ó¦2�Ð�å3¯¢, Jù­���æç¨

 °¤¨Ó£¯Þß�.�
�Là�Mastercrafters, 221 F.2d at 466.�
����A.T. Cross Co. v. Jonathan Bradley Pens, Inc., 355 F. Supp. 365, 370 (S.D.N.Y. 1972).�
����See, e.g., Cartier v. Symbolix, Inc., 454 F. Supp. 2d 175, 182 (S.D.N.Y. 2006); Jack 
Schwartz Shoes, Inc. v. Skechers U.S.A., Inc., 233 F. Supp. 2d 512, 514-15 (S.D.N.Y. 
2002); Spectrum Vision Sys., Inc. v. Spectera, Inc., 35 F. Supp. 2d 797, 807 (D. Kan. 1998); 
A.T. Cross Co., 355 F. Supp. At 370; cf. Gucci Am., Inc. v. Daffy’s Inc., 354 F.3d 228, 235 
(3d Cir. 2003)G�Gucci 2½¾L2ý�2�Nå�2¹¦è2,PQJDaffy’s 2��
§bu2 Gucci 2�Iç¨Ó¦óòåPQùòJDaffy’s 2õß¨ Gucci 2�æ�#
��/àRdPQ¤¦¢,§Ó
� ¦¼�(quoting Gucci Am., Inc. v. Daffy’s Inc., No. 
00-4463, slip op. at 11 (D.N.J. Nov. 16, 2001))�.�
����See, e.g., SA Cartier v. SA Raymond Weil, Cour d’appel [CA] ºon2I�¯°i»�
Paris, 4eme ch., June 14, 2006, PIBD No. 837, III, 619��Raymond Weil §JCartier 2HE
°¼¦a¨Ó¬QJ9#­2ShRi§�á��ßd&Ri#¾PQ¤¦è2åJ

­2¦a2EÙåªI¹¦��¨J­¬�òl`P¡,°ÓP¡�; International 
�
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2è2,�©2���/'¨Æ
-½¾P¡¼ÛÜ2¯°i J.Ø§�+2ÜÝ2��2Üò#º¤Q�

æ�f åÀ��NPQ¤°¤¢,å�G#�ÝP¡¼P¡§¬QJ¯°

Õ§2X22BåB¤ò¿Q�M¡®¯#J�78å�¯�½¾2¿ç§

8v°ÜòåÒ�°§� $�)������ ¨¡ï£PQ¤¦����P�� J!°
�,èÛÜ2¯°i#,¬Q J34,°¬Q¤¦�Ä.Å,2\]¨ 

\��§°�¬¡¼@�ò#J�Ì ªn�# JDØ2`¡���/'

§J�`a2Ì´�2Ó¦#�7 EÙ��xå�m# I�¹¦¢,å(y

¦¬­C�è2`a�T��C2 � v���2\B#�¯¹¦�Ð�234#¾
�P¡¼��!  J¡,¿DØ2���/'§ �:3�0��
2`a,2ý�°¤
P­2VWXå.�°�¬¡,PQèJDØ % ò���/'åY!QJ

���°@ÀåÆp¯¢,°���:3�0��
2`a2��F>ÍJ�°;<

o�#®¬Q �åU®¯,P¡�¢,¨�m° Iå8¬¡,°ÓP¡���¼

��!  Jý�èVWXè�"� °¤,2���u#ÁÂÒ ¦¢,,2
gÚ�å¥�¹¦2#â¤#ÃrP¡è22��àJ�m° Iåpz,¹¦

�¯°i2°r Jbv�# JVWXY)åpz,¹¦°rå´2n�

¨�~¹¦è2¨Ó¬¡¼��!  J�:3�0��
2`a2�EÙ�åjk¹¦
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Annual Review, 98 TRADEMARK REP. 309, 575-79 (2008)��R���2°Õ�¨JÆÇ`
Ë2ÇÈËåwxË,PQ(!¡è2#º¤QÛ�PQ¤¦�.�
����Case C-487/07, 2009 ECJ EUR-Lex LEXIS 532 (June 18, 2009).�
��L�Id. ¶ 46.�
����L’Oreal SA v. Bellure NV, [2006] EWHC (Ch) 2355, [62] (Eng.); see also L’Oreal SA v. 
Bellure NV, [2007] EWCA (Civ) 968, [86] (Eng.)G�G@pX JNbÌåJdE°ÆÇ
ÆË§�Ä�°9:¨h� ¦®¯°�Ì,_`¹¦è2,PQ�¿¦®¯��

#5P¡ �Burberry 2áàid,78å�¯�½¾2¿ç,§�<ºø� ¦,¤
¯2§�2%èÕ¨Ó¬¡�¼­  bÌ, Ã·�¤è2¨Ó¦Þß�.�
��x�Id. art. 5(2), at 29.�
��C�See Trade Marks Directive, supra note 205.�
����Case C-487/07 ¶ 50.�
��à�Id. ¶ 33.�
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#ùø¦�m° Ip�2F¨JkÅP¡2¨Ó¦¼�

VWXY)�,PQ2`a�2GH°�ÂJ¹°�ª��§J��������� 
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�x��See, e.g., Hasbro, Inc. v. Internet Entm’t Group, Ltd., No. C96-130WD, 1996 WL 84853, 
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�C��See Trade Marks Directive, supra note 205, art. 5(2), at 29. 
�C��See J.M. Balkin, Deconstructive Practice and Legal Theory, 96 YALE L.J. 743, 759 
(1987) �À�Ö°×x�2]^#º¤Q�!Q¤¦�.�
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18, 2009).�
�CL�[2006] 1 S.C.R. 824 (Can.).�
�C��Canada Trade-marks Code, R.S.C., ch. T 13, § 22(1) (1985).�
�Cx�Veuve Clicquot Ponsardin, [2006] 1 S.C.R. at 858 ¶ 63. 
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2007).�
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